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VEMORANDUM AND ORDER

YOUNG, C. J. March 3, 2003
| . | NTRCDUCTI ON

Plaintiff Lanmont Childers (“Childers”), an inmate legally
incarcerated within the jurisdiction of the Massachusetts
Departnent of Correction, alleges that Massachusetts prison
officials M chael Ml oney, Luis Spencer, Brian Flaven, M chael
Lyons, and Roger Parent (collectively, the “Defendants”),
violated his right to due process during a prison disciplinary
hearing against him Specifically, Childers alleges that his
right to due process was viol ated when the Defendants refused to
di scl ose the nanmes or testinony of two confidential informants,
failed to set forth in the record their reasons for concl udi ng
that the informants were reliable and had personal know edge of

the matter in question, and did not allow himto call wtnesses



in his defense. Conpl. [Docket No. 1] at 18. The Defendants
have noved to dismss pursuant to Fed. R Cv. P. 12(b)(6) for
the failure to state a clai mupon which relief can be granted
[ Docket No. 14]. Specifically, the Defendants argue that
Chil ders has not denonstrated that any of his constitutionally
protected |liberty interests were infringed upon by the outcone of
the disciplinary hearing. Defs.” Mem [Docket No. 15] at 8-13.
1. DI SCUSSI ON

A Fact s

Construed favorably to Childers, the follow ng facts may be
inferred fromhis conplaint. Childers is currently being held at
the A d Colony Correctional Center (“Correctional Center”), a
prison |located in Bridgewater, Massachusetts. Conpl. at 1. On
January 23, 2002, Childers and another inmate, Dwayne Cruthird
(“Cruthird”), were engaged in a |legal advisory conmttee neeting
at the Correctional Center’s law library. 1d. at § 11. An
argunent ensued between the two regarding case law in an
unrel ated matter. |1d. at § 24. Childers contends that he then
| eft the neeting because his “bl ood sugar was very |l ow and [the
meeting] was loud.” 1d. at | 25.

Sergeant Fl aven subsequently conducted an investigation into
the incident. 1d. at 1 1. On February 9, 2002, Childers was
i ntervi ewed about the incident and stated that he had argued with

Cruthird, but that no physical altercation had occurred. [d. at



9 1-6. During the investigation, Flaven al so obtained
information fromtwo confidential informants, whomhe referred to
as Informants A and B. Defs.” Mem at 4.

Fl aven concl uded his investigation on February 14, 2002.
Compl ., Ex. A. He determned that a physical confrontation had
occurred and that Childers had hindered the investigation by
claimng that he was not involved in a physical altercation. |1d.
A disciplinary hearing was schedul ed for February 27, 2002, with
Corrections O ficer Mchael Lyons (“Lyons”) presiding. Conpl. at
9 14. For this hearing, Childers sought to call Cruthird and
i nmat e Ray Brooks (“Brooks”) as eyewitnesses to the incident.
Compl ., Ex. B. Lyons denied these requests. 1d. at Ex. E. He
denied Childers’ request to call Cruthird because he believed
that since Childers and Cruthird were co-defendants, the
possibility of collusion was “too high to allow him[Cruthird] to
testify.” 1d. He denied Childers’ request to call Brooks
because “Brooks was served with a request for witness form and
refused to signit.” |1d.

Chil ders pl eaded “not guilty” at the February 27, 2002
hearing. Conpl. at § 14. Lyons considered the information
provi ded by the confidential informants in accordance with 103
CVR 430.15 and found it credible and reliable. Conpl., Ex. D
The record provided to Childers, however, did not contain the

informants’ statenments, nor did it include a description of the



informants’ allegations. Conpl. at Y 56. Lyons prepared an
“Informant I nformation Checklist” in order to docunent the
reliability of each informant. Conpl., Ex. D. Wth respect to
| nformant A, Lyons wote that he had dealt with the informant on
two previous occasions, that his informati on had been accurate,
that the informant had no grudges against Childers, that the

i nformant was an eyewitness to the event, and that the informant
had received no prom ses or favors in exchange for the
information. [d. Lyons docunented the identical information
with respect to Informant B. 1d. Lyons further wote that a
summary of each informant’s information had not been provided to
Chi | ders because Lyons believed that the disclosure of such
information “would create a substantial risk of identifying the
informant.” 1d.

Based on the testinony and i nformant information, Childers
was found guilty of violating a departnental regulation; engagi ng
in conduct that disrupted or interfered with the security or
orderly running of the institution; fighting with, assaulting, or
t hr eat eni ng anot her person; and usi ng obscene or abusive | anguage
or gestures. Defs.” Mem at 3. Lyons sanctioned Childers to six
weeks’ loss of visits, ten days of isolation (suspended for

ninety days), and a Classification Status Review |d.;, see also

Compl ., Ex. C. Pursuant to this status review, Childers was

transferred froma level four nmediumsecurity prison to a |l eve



five medi um high security prison. Defs.” Mem at 10. As a result
of this transfer, Childers lost his position as Mnority Canp Co-
Chai rman, a position that had entitled himto 25 days of “earned
good time” and reduced his sentence by that correspondi ng amount.
Conpl. at § 26; see also Pl.’s Supp. Opp. [Docket No. 19] at 2.

Chi | ders appeal ed the deci sion and sanctions to the
Superintendent of MCl-Norfol k, Luis Spencer ("“Spencer”). Conpl.
at  20. Spencer ordered that a rehearing be conducted. Conpl.,
Ex. DO On March 12, 2002, a rehearing was conducted with
Corrections O ficer Parent (“Parent”) presiding. Conpl. at 11
33-36. Childers reiterated his version of the events at the
rehearing. 1d. For the sane reasons stated above, Childers’
request to call Brooks and Cruthird as witnesses was deni ed.
Compl ., Ex. E. Childers was again found guilty, and the
sanctions were affirmed in order to “inpress upon this inmate
that at all tines, while incarcerated, he is expected to conduct
himself within the paraneters of what is considered acceptable
and appropriate behavior in a correctional setting.” 1d.

Chil ders was given five days to appeal the decision. |d.

On March 13, 2002, Childers appeal ed the decision of the re-
hearing to Superintendent Spencer. Conpl., Ex. G On March 14,
2002, Childers had library tine with i nmate Brooks, the w tness
whom he had desired to call on his behalf. 1d. at Ex. B. During

this nmeeting, Childers obtained a statenent from Brooks that



stated, “I never refused to participate as a witness for M.

Childers.... Oficer Lynons [sic] ... brought to ny cell, the
Request For Wtness Formand it had checked off ... ‘Il decline to
participate.’” [1d. Brooks also clained that he was never

invited by Oficer Parent to testify at Childers’ rehearing. 1d.

On March 19, 2002, Superintendent Spencer denied Chil ders’
request for reconsideration. Conpl., Ex. J. On April 2, 2002,
Childers wote to the Comm ssioner of the Departnent of
Corrections, Mchael T. Maloney, to express concern over the use
of informant information in his disciplinary hearings. Conpl.,
Ex. K On April 16, 2002, Ml oney's office infornmed Childers
that in accordance with 103 CWR 430, his appeals process had
ended. [d. On August 8, 2002, Childers filed the instant
conpl ai nt.

B. St andard of Revi ew

In ruling on a notion to dismss, a court nust not decide
questions of fact. The conplaint is to be construed in the Iight
nost favorable to the plaintiff; dismssal is appropriate only if
“it appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich would entitle himto relief.”
Conley v. G bson, 355 U S. 41, 45-46 (1957). |In assessing
whet her a conpl aint should be dism ssed pursuant to Rul e
12(b)(6), the Court takes the well-pleaded facts as they appear

in the conplaint, extending the plaintiff every reasonabl e



inference in his favor. Correa-Martinez v. Arrill aga-Bel endez,

903 F.2d 49, 51 (1st Cir. 1990).
C. Chil ders’ Due Process Claim

As the Suprenme Court stated in Wl ff v. MDonnell, prisoners

“may claimthe protections of the Due Process Cl ause. They may
not be deprived of life, liberty, or property w thout due process
of law.” 418 U S. 539, 556 (1974). Thus, for Childers to
succeed in his due process claim he nust show not only that the
di sci plinary proceedi ng agai nst himdid not neet the applicable
due process standards, but also that he was deprived of a
protected due process interest as a result.

This is a difficult burden. Under the Fourteenth Amendnent,
an inmate’'s liberty interest is generally “limted to freedom
fromrestraint ... which inposes atypical and significant
hardship on the inmate in relation to the ordinary incidents of

prison life.” Sandin v. Conner, 515 U S. 472, 483-84 (1995).

That being said, a state can, through its own regul ations, create
liberty interests that are protected by the Due Process C ause.

Id.; see also Board of Pardons v. Allen, 482 U S. 369 (1987).

In the instant case, Childers was disciplined wwth ten days
in isolation, six weeks loss of visitation, and a recommended
classification status review. Further, he was transferred froma
| evel four nmediumsecurity prison to a level five nmedi um high

security prison. Finally, Childers lost his position as Mnority



Canp Co-Chairman at MCl-Norfol k, a position which ostensibly
entitled himto 25 days “earned good tine” that would have
reduced his sentence by that anmount. The question, therefore, is
whet her he had a constitutionally protected liberty interest in
any of those privileges.

Childers’ argunents that his |liberty interests were
infringed by his loss of visitation for six weeks, placenent in
isolation,! and transfer to another prison are foreclosed by

previous Suprenme Court and First Circuit decisions. See Kentucky

Dept. of Corrections v. Thonpson, 490 U. S. 454, 460 (1989)

(hol ding that the Due Process C ause does not give prisoners the

right to unfettered visitation); Sandin v. Conner, 515 U.S. at

486 (placing a prisoner in solitary confinenent for thirty days
did not “work a major disruption in his environnent” and thus did

not inplicate the Due Process C ause); Dom nique v. Wld, 73 F.3d

1156, 1160 (1st G r. 1996) (transfer of prisoner to a nore secure
prison did not a constitute an atypical, significant deprivation
giving rise to a liberty interest protected by the due process
cl ause) .

Childers’ loss of his position as Mnority Canp Co-Chairman

presents a slightly nore conplex question. This position carried

L Childers’ conplaint admts that the sanction of ten days
i sol ati on was suspended for ninety days. Conpl., Ex. C.
Neverthel ess, drawing all inferences fromthe conplaint in
Childers’ favor, the Court infers that this sanction was
ultimately inposed.



with it 25 days of “earned good tinme” per year, which would
reduce Childers’ sentence by that corresponding anount. In
WIff, the Suprenme Court held that a liberty interest exists in
“good tine credits” that reduce the anmount of tinme a prisoner is
to serve, if those credits are a statutory creation of the state.
418 U.S. at 558. In WIff, however, the Court was protecting a
statutorily created right, such as earned good tine, from
revocation by an arbitrary state action. Here, by contrast, the
Def endants have not revoked any of the credits that Childers
previ ously possessed. Rather, as a result of the proceeding,
Childers is no longer eligible to earn those credits because he
is no longer the Mnority Canp Co-Chairman. |In other words, it
is Childers’ ability to earn good tine credits that has been
revoked -- not the credits thenselves. Thus, the issue is

whet her Childers held a liberty interest in the way he had
previously earned “good tinme credits”; specifically, the issue is
whet her Childers had a liberty interest in his former position as
M nority Canp Co- Chair man.

The First Circuit has held that, absent a state | aw or
regulation to the contrary, inmates have no property or liberty
rights under the Due Process clause to obtain or maintain prison
jobs. DuPont v. Saunders, 800 F.2d 8, 10 (1st GCir. 1986). The

authority of the Comm ssioner of Correction to establish work



prograns in the prisons is set forth in Massachusetts G L. c.
127, 8§ 148 which provides in pertinent part:

The Comm ssioner shall establish and maintain education,

trai ning and enpl oynent prograns for persons conmtted to

the custody of the department .... Such prograns shal

i ncl ude opportunities for academ c education, vocational

training, other related pre vocational prograns and

enpl oynment, and nay be nade avail able within correctional

facilities or, subject to the restrictions set forth in

section forty-nine and eighty-six F, at other places
approved by the comm ssioner.
The statutory | anguage does not indicate any limtations on the
Comm ssioner’s discretion to suspend or revoke Childers’ position
as Mnority Co-Canp Chairman. This leads directly to the
conclusion that Childers did not have a liberty interest in his
former position as Mnority Canp Co- Chairman.

As such, Childers has not established that the Defendants
deprived himof any protected liberty interests in inposing the
sanctions descri bed above. As the Suprenme Court has expl ai ned,
“there nmust be nutual accommobdati on between institutional needs
and objectives and the provisions of the Constitution that are of
general application.” WIlff, 418 U S. 539 at 556. As a result,
a lawfully commtted inmate sinply does not possess the sane
constitutionally protected liberty interests provided to an
ordinary citizen. |In the instant case, such *nutua
accommodati on” favors the Defendants, who have consi derable

discretion within the | aw when inposi ng sancti ons pursuant to a

di sci plinary hearing.
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I 11. CONCLUSI ON

The plaintiff has not shown that any of his protected
liberty interests were infringed by the sanctions against him
and has thus failed to state a clai mupon which relief can be
granted. Accordingly, the Defendants’ Mtion to D sm ss [Docket
No. 14] is therefore granted.

SO ORDERED.

WLLIAM G YOUNG
CH EF JUDGE
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